Bulletin 2014-001
Auditor of State Bulletin
Date Issued: February 6, 2014
TO:

All Public Offices and Independent Public Accountants

FROM:

Dave Yost
Ohio Auditor of State

SUBJECT:

Allocating Premiums from Local Government Bond and Note Sales

A number of Ohio public entities have inquired whether premiums they receive from their
bond and note sales may be applied to project funds or must be applied to bond retirement
funds. Historically low interest rates have resulted in an increase in the volume and size of
premiums as investors seek “coupon protection” against interest rates rising in the future.
As explained more fully below, the Ohio Revised Code generally requires premiums
received by public entities to be applied solely to bond retirement funds. For bonds and
notes issued on and after July 1, 2014, AOS will issue findings for adjustment when public
entities apply bond and note premiums they receive to project funds instead of bond
retirement funds. 1
I.

Factual Background

Local governments and school districts have experienced historically low interest costs on
their bond and note issues since 2008. However, investors have been less willing to
purchase bonds and notes with low stated interest rates. The solution has been for public
entities to offer higher (i.e., above market rate) stated interest rates on the bonds and notes
they issue in exchange for payment of a “premium” (i.e., an amount in excess of the
principal or “face” amount of the bonds or notes) by the purchasers. This arrangement
benefits both parties by giving purchasers the higher stated interest rates they seek and the
public entity a premium to offset the higher interest costs resulting from those higher
stated rates. However, it also poses an important legal question: must the premium be
applied to the bond retirement fund, or may it be applied to the project fund?
II.

Relevant Statutes

This bulletin solely addresses the application of premiums to project funds. Auditor of State will not issue
findings for adjustment, where premiums are used to cover financing costs, Ohio Rev. Code § 133.01(K).
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Two statutes generally govern the allocation of premiums received by public entities from
the sale of bonds and notes: Ohio Rev. Code §§133.32(B) and 5705.10(E) 2. Section 133.32
states, in relevant part:
133.32 Depositing proceeds from sale.
Unless otherwise provided by law or in proceedings authorized by law, proceeds
from the sale of Chapter 133. securities shall be deposited and credited as follows:
…
(B) Any amount received as payment of premium and accrued interest, and if
determined by the taxing authority or the fiscal officer any amount for capitalized
interest, and in the case of securities maturing over five or more years any amount
provided for in the proceedings as a reserve for debt charges, not exceeding the
highest debt charges on the securities in any fiscal year, shall be paid into the bond
retirement fund and credited to accounts as provided in the legislation. (Emphasis
added.)
…
Section 5705.10(E) states:
(E) All proceeds from the sale of public obligations or fractionalized interests in
public obligations as defined in section 133.01 of the Revised Code, except premium
and accrued interest, shall be paid into a special fund for the purpose of such issue,
and any interest and other income earned on money in such special fund may be
used for the purposes for which the indebtedness was authorized or may be
credited to the general fund or other fund or account as the taxing authority
authorizes and used for the purposes of that fund or account. The premium and
accrued interest received from such sale shall be paid into the sinking fund or the
bond retirement fund of the subdivision. (Emphasis added.)
The wording of the statutes, underlined above, clearly indicates the General Assembly’s
intent to require public offices to apply bond and note sale premiums solely to bond
retirement funds. The only way around this requirement would be to read §133.32’s
language “Unless otherwise provided *** in proceedings authorized by law***” as
permitting public entities to draft authorizing legislation in such a way as to permit the
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Ohio Rev. Code Section 133.34(D) separately addresses the application of moneys, including premiums, received from
the sale of securities issued to refunding outstanding general obligation bonds. Under its provisions, these amounts are to
be deposited in the bond retirement fund or a separate escrow fund for the retirement of the refunded bonds.

2

application of premiums to funds other than bond retirement. The flaw in this approach is
that all of §§133.32 and 5705.10(E) would, in practical effect, become merely advisory, and
would side‐step the legislature’s preference for debt repayment.
The State Auditor’s
Office reads the language, “Unless otherwise provided by law or in proceedings authorized
by law****” narrowly. Unless there is a specific statutory provision authorizing the bond
premium to be used other than for debt retirement, the statutory requirement for payment
of any premium into the bond retirement fund may not be overridden merely by a public
entity’s own proceedings authorizing a sale of its bonds.
Even in an era of historically low interest rates which place unique pressures on public
entities raising revenue, the State Auditor’s Office may not ignore §§133.32(B) and
5705.10(E). Failure of a public entity to comply with these statutory provisions will result
in a finding for adjustment against the project fund in favor of the bond retirement fund.
III.

Implementation

Multiple public entities have contacted the State Auditor’s Office on this issue requesting
guidance. This Bulletin provides that guidance. Because local government and school
district debt issues are complex and preparation of financing plans and related documents
may occur over lengthy periods of time, this Bulletin will only go into effect for any bonds
or notes issued on or after July 1, 2014.
Questions concerning this bulletin should be addressed to the Legal Division of the State
Auditor’s Office at (800) 282‐0370.

Dave Yost
Ohio Auditor of State
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Bulletin 2014‐002
Auditor of State Bulletin

Date Issued: July 3, 2014
TO:

County and Independent Agricultural Societies

FROM:

Dave Yost, Ohio Auditor of State

SUBJECT:

Sale of Intoxicating Beverages

This Bulletin is an update to Bulletin 2012‐009 relating to when county and independent
agricultural societies established pursuant to Ohio Rev. Code Section 1711.01, et seq., may
authorize the sale of intoxicating beverages at events conducted by a society and receive revenue
from the sales and when a society may use public funds to purchase intoxicating beverages for
resale in light of Ohio Attorney General Opinion 2013‐023.
ANSWER:
A county or independent agricultural society board, subject to Ohio Rev. Code Section 1711.09
and Chapters 4301 (Liquor Control Law), 4303 (Liquor Permits), and 4399 (Prohibitions; Civil
and Criminal Penalties) of the Ohio Revised Code, if it is reasonable to do so and its constitution
and bylaws expressly permit it, may:
(1) authorize the sale of intoxicating beverages by a permit holder at a society event and
receive proceeds from these sales;
(2) authorize a permit holder to have an event that is open to the public and conducted on the
society’s or county’s fairgrounds and receive fees from the permit holder;
(3) use moneys provided by the state or a county to acquire alcoholic beverages and a liquor
permit to sell the beverages at an event that is open to the public and conducted on the society’s
or county’s fairgrounds and retain the revenue derived from the sales provided the money to be
expended for the permit and beverages are not required to be used for other purposes. (OAG Opn.
No. 2013‐023 followed.)

DISCUSSION:
Guidance for the use or expenditure of funds by county and independent agricultural societies is
found in Ohio law, Auditor of State Bulletins, Opinions of the Attorney General and the
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Constitution and Bylaws of the individual agricultural society. For example, Ohio law limits the
use of public money received by a society for “holding county fairs and from renting or leasing all
or part of the grounds and buildings for the conduct of fairs or otherwise.”1 The major vehicle
for furthering the purpose of an agricultural society is a fair event. Agricultural societies have
expressed a desire to sell intoxicating beverages at these events and have asked whether it is
permissible to do so and who may engage in these transactions.
Ohio Law does not prohibit the sale of intoxicating beverages at events conducted by agricultural
societies. R.C. Section 1711.09 sets out the requirements, limitations, and guidance for such sale
of alcoholic beverages. That section states, for example, that the sale of intoxicating liquor on the
fairground is subject to Chapters 4301, 4303, and 4399 of the Ohio Revised Code. R.C. 1711.09
prohibits agricultural societies from permitting during any fair, or for one week before or three
days after any fair, any dealing in spirituous liquors.2 Spirituous liquor is a category of
intoxicating beverages t h a t contains more than twenty one percent alcohol by volume.3 R.C.
1711.09 also addresses how proceeds received by an agricultural society should be spent.4 Based
upon these statutes, we conclude a county or independent agricultural society board, subject to
Ohio Rev. Code Section 1711.09 and Chapters 4301, 4303, and 4399 of the Ohio Revised Code,
may authorize the sale of intoxicating beverages under the restrictions provided by law. (See also,
OAG Opn. No. 2013‐023.)
The next question is whether an agricultural society may itself engage in these transactions?
The issuance of liquor permits is controlled by the Ohio Department of Commerce, Division
of Liquor Control. It is the only public body authorized to issue permits for the sale and
distribution of alcoholic beverages.
The Ohio Attorney General has recently issued an opinion outlining the authority of an
agricultural society to purchase and sell alcoholic beverages. The opinion states:
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Ohio Rev. Code Section 1711.31 provides that income to the society in holding county fairs and from renting or
leasing all or part of the grounds and buildings for the conduct of fairs, over and above the necessary expenses
thereof, “shall be paid into the treasury of the society and used as a fund for keeping such grounds and buildings
in good order and repair and for making other improvements deemed necessary by the society's directors.”

“Except as otherwise provided in this section, county agricultural societies, independent agricultural societies,
and the Ohio expositions commission shall not permit during any fair, or for one week before or three days
after any fair, any dealing in spirituous liquors * * *.
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"Spirituous liquor" includes all intoxicating liquors containing more than twenty‐one per cent of alcohol by
volume.” R.C. 4301(B)(5). R.C. 4301, defines the various categories of alcohol for beverage purposes.
“Intoxicating liquor” and “liquor” include “all liquids and compounds, other than beer, containing one‐half of
one per cent or more of alcohol by volume which are fit to use for beverage purposes * * *.” R.C. 4301(A)(1).
“Beer” includes “all beverages brewed or fermented wholly or in part from malt products and containing one‐
half of one per cent or more, but not more than twelve per cent, of alcohol by volume.” R.C. 4301(B)(2).
“Wine” includes “all liquids fit to use for beverage purposes containing not less than one‐half of one per cent
of alcohol by volume and not more than twenty‐one per cent of alcohol by volume, which is made from the
fermented juices of grapes, fruits, or other agricultural products * * *.” R.C. 4301(B)(3).
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4“Any agricultural society that permits the sale of intoxicating liquor on its fairground shall apply any proceeds
gained by the society from the permit holder and from activities coincident to the sale of intoxicating liquor first
to pay the cost of insurance on all buildings on the fairground, and then for any other purpose authorized by
law.”
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“A county agricultural society may use moneys provided by the state or a county to acquire
alcoholic beverages and a liquor permit to sell the beverages at an event that is open to the
public and conducted on the society’s or county’s fairgrounds and retain the revenue
derived from the sales, provided (1) the society’s constitution and bylaws permit the
expenditure; (2) the moneys to be expended are not required to be used for other
purposes; and (3) the expenditure is reasonable.” Syllabus ¶ 3, OAG Opn. No. 2013‐023.
The same rule applies if the funds used by the agricultural society for this purpose are derived
from a source other than state or county funds.
It is important to comply with the limitations the Attorney General has stated: (1) the society’s
constitution and bylaws must permit the expenditure; (2) the moneys to be expended are not
required to be used for other purposes; and (3) the expenditure is reasonable. Consequently,
the Auditor will issue a finding where a society sells alcoholic beverages, regardless of the source
of the funds, if the society’s constitution and bylaws do not authorize the sale of alcoholic
beverages by a permit holder, if the moneys expended are required to be used for other
purposes, or if the expenditure is not reasonable under the circumstances.
If an agriculture society chooses to amend its constitution and bylaws to permit the sale of
alcoholic beverages, it must follow the proper procedure for doing so. The effective date of the
society’s amendments and any other action taken by the Board to implement the activities
relating to the sale of alcoholic beverages must be clearly indicated. M o r e o v e r , any such
policy change will be considered t o b e e f f e c t i v e o n a prospective basis only. The absence of
properly adopted authorization to engage in this activity will lead to a finding by the Auditor of
State.

CONCLUSION:
A county or independent agricultural society board, subject to Ohio Rev. Code Section 1711.09
and Chapters 4301, 4303, and 4399 of the Ohio Revised Code, may either authorize the sale of
intoxicating beverages containing less than twenty‐‐‐one percent of alcohol by volume by a
permit holder on the fairground, or may do so itself, if the requirements explained in this bulletin
and in OAG Opn. 2013‐023 are fully complied with.
If you have any questions regarding this matter, please contact the Legal Division of the Auditor
of State.

Dave Yost
Auditor of State
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Bulletin 2014‐003
Auditor of State Bulletin
Date Issued: July 3, 2014
TO:

All Public Offices and Independent Public Accountants

FROM:

Dave Yost, Ohio Auditor of State

SUBJECT:

Alcoholic Beverages Purchased for Resale at Public Events

SUMMARY:
This Bulletin clarifies the Auditor of State’s policy regarding the use of public funds and
alcoholic beverages. This Bulletin does not apply to county agricultural societies established
and organized under R.C. Chapt. 1711.
The Auditor of State (AOS) will continue to issue findings to public entities when public
funds are used to purchase alcoholic beverages; however, a limited exception to this policy
will be recognized when alcoholic beverages are purchased only for resale, such as at a
festival, community event, or similar activity, pursuant to a valid permit issued by the
Division of Liquor Control.
DISCUSSION:
In AOS Bulletin 2003‐005, it is explained that “the use of public funds to purchase alcoholic
beverages will be considered arbitrary and incorrect and will be cited by the Auditor of State’s
Office.” That bulletin was primarily concerned with using public money to purchase alcoholic
beverages for consumption, such as by or for an employee, for example. Accordingly, the Auditor of
State since 2003 has consistently applied the policy that the use of public funds for the purchase
and individual consumption of alcoholic beverages is improper.
Questions have been raised, however, as to how the Auditor of State will treat the use of public
funds to purchase alcoholic beverages solely for resale at public events, such as at a festival,
community event, or similar activity, when such purchases are made in conformity with a permit
issued to the political subdivision by the Division of Liquor Control, Ohio Department of Commerce.
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Chapter 4303, Ohio Revised Code, establishes the Division of Liquor Control as the agency
responsible for issuing or denying liquor permits in accordance with the requirements of statute.
The Division of Liquor Control has issued some types of permits to political subdivisions that have
applied for permits. Generally, these are permits which are available to non‐profit entities, are
valid for a temporary period of time, and authorize the purchase and re‐sale of alcoholic beverages
within the restrictions of the permit. Because the Division of Liquor Control is the State of Ohio’s
statutorily designated authority for the regulation of alcohol, due deference will be given to the
decisions of the Division in issuing permits. The Auditor of State, therefore, will not issue findings
to a political subdivision when the Division of Liquor Control has granted the political subdivision a
valid permit to purchase and re‐sell alcoholic beverages;
This exception to the Auditor of State’s continuing policy, that the use of public funds to purchase
alcoholic beverages is not a proper public purpose, will be applied only if the expenditure satisfies
all of the following conditions:






The political subdivision obtained a valid permit from the Ohio Division of Liquor Control;
The political subdivision complied with the terms of the issued permit;
The political subdivision purchased the alcoholic beverages solely for resale to the public, e.g.
at special events;
The expenditure is reasonable;
The proceeds are applied as required by any applicable statute or other controlling law (i.e.
municipal charter, municipal ordinance, township resolution, or county resolution).

The use of public funds to purchase alcoholic beverages in any other context will continue to be
viewed as improper, arbitrary and incorrect and not for a proper public purpose. The public entity
making such expenditures, unless otherwise authorized by statute, will be subject to appropriate
audit findings.
If you have any questions regarding this matter, please contact the Legal Division of the Auditor
of State

Dave Yost
Auditor of State
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Bulletin 2014-004
Auditor of State Bulletin

DATE ISSUED:

July 21, 2014

TO:

All Public Offices and Independent Public Accountants

FROM:

Dave Yost, Auditor of State

SUBJECT:

Telephone (“Tele”) Town Hall Meetings

Multiple fiscal officers have recently asked the Office of the Auditor of State for guidance regarding
the expenditure of public money to conduct telephone town hall meetings. The Attorney General
recently opined in 2014 Op. Att’y Gen. No. 2014-005 that state and local governments may contract
with private companies to organize and conduct telephone town hall meetings. A copy of the
opinion may be found at http://www.ohioattorneygeneral.gov/getattachment/568886cc-f96e456e-8ac7-8dfd09ad9f5d/2014-005.aspx. As the Attorney General cautions, however, the
Treasurer of State may use public money to conduct telephone town hall meetings, “provided the
moneys are not required to be used for another purpose and the expenditure is not prohibited by
law.” Although the Attorney General addressed the opinion to the Treasurer of State, the opinion
applies to all public officials and public offices.
This office, pursuant to its authority under Chapter 117 of the Revised Code, is responsible for
ensuring public money is expended for a legal, proper public purpose. This office has audited
traditional town hall meetings for compliance with the proper public purpose doctrine for quite
some time and will apply the same program to telephone town hall meetings. As explained in State
ex rel. McClure v. Hagerman, 155 Ohio St. 320 (1951), an expenditure of public money constitutes a
proper public purpose if: (1) the expenditure is required for the general good of all inhabitants; and
(2) the primary objective of the expenditure is to further a public purpose, even if private ends are
incidentally advanced.
Public officials should be aware that promoting partisan politics is not a proper public purpose.
Indeed, expending public money in support of partisan politics could violate section 9.03(D) of the
Revised Code. This section prohibits any “person” from knowingly conducting a direct or indirect
transaction of public funds to the benefit of any of the following:
(1) A campaign committee;
(2) A political action committee;
(3) A legislative campaign fund;
(4) A political party;
(5) A campaign fund;
(6) A political committee;
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(7) A separate segregated fund;
(8) A candidate.
Violating section 9.03(D) constitutes a misdemeanor of the first degree. Per section 117.28 of the
Revised Code, the Office of Auditor of State will issue findings for recovery for illegal expenditures
of public money for violations of section 9.03 of the Revised Code.
Public officials also should be aware they could be personally liable for illegal expenditures of
public money. Under Ohio law, any public official who either authorizes an illegal expenditure of
public funds or supervises the accounts of a public office from which such illegal expenditure is
made is strictly liable for the amount of the expenditure. Seward v. National Surety Corp. (1929),
120 Ohio St. 47; 1980 Op. Att’y Gen. No. 80-074; Ohio Rev. Code Section 9.39; State, ex. Rel. Village of
Linndale v. Masten (1985), 18 Ohio St.3d 228. Public officials controlling public funds or property
are liable for the loss incurred should such funds or property be fraudulently obtained by another,
converted, misappropriated, lost or stolen to the extent that recovery or restitution is not obtained
from the persons who unlawfully obtained such funds or property. 1980 Op. Att’y Gen. No. 80-074.
In order to provide guidance to fiscal officers around Ohio, this office is providing the following list
of documents which will constitute a “safe harbor” for auditing purposes. This list is not required
by law and auditees may choose their own controls and procedures. If auditees keep these
documents, however, they will constitute prima facie evidence that the auditee legally expended
public money and this office will not issue findings for recovery against the auditee or the fiscal
officer. The documents include:






Entities should have policies and procedures governing the expenditure of public funds for
telephone town hall meetings and the hiring of private companies to organize and conduct
telephone town hall meetings;
As with traditional town hall meetings, public offices should keep:
o An agenda which formally documents the proposed topics and invitees at each
telephone town hall meeting;
o Evidence of the topics covered, such as minutes;
o A document retention schedule for public records used during telephone town hall
meetings.
If your public office uses restricted dollars to organize a telephone town hall meeting, the
proposed subject of the meeting must relate to the restricted fund’s purpose. 1 For example,
a meeting to discuss water utility rates should not be billed to the road and bridge fund.
Reasonable notice must be given to the general public that a public meeting is taking place.
The Attorney General correctly notes the strong tradition of citizens exercising their free
speech rights to elected officials. Without reasonable notice, Ohioans will lack that
opportunity. Notice should include when the meeting is taking place, the proposed topic,
and how the public may join. For the purposes of meeting “safe harbor” under this
bulletin, the official or officials calling the meeting shall give at least twenty-four hours’
advance notice to the news media that have requested notification of the time, place, and
purpose of the meeting.
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See Ohio Const. art. XII, § 5 (“every law imposing a tax shall state, distinctly, the object of the same, to which
only, it shall be applied”) and Ohio Const. art. XII,§ 5a (restricting expenditures of “moneys derived from fees,
excises, or license taxes relating to registration, operation, or use of vehicles on public highways…”). See also
Ohio Rev. Code 5705.10(C) (all revenue derived from a special levy shall be credited to a special fund for the
purpose for which the levy was made).
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In order to demonstrate public dollars are being spent for a proper public purpose, public
offices should have policies addressing how they will manage discussion without
selectively prohibiting individuals from speaking based on the content of their speech. By
necessity, public offices will have to limit the opportunity and time for speech to prevent
multiple people from speaking at once during a telephone town hall meeting. Proper
safeguards will demonstrate compliance with Section 9.03 of the Revised Code.
A description of how the public body will select topics for telephone town hall meetings
and evaluate them for relevance to the public office and its constituents.

Given the recent recognition by the Attorney General that public dollars can be used by public
officials to conduct telephone town hall meetings, which have been used by public officials for over
a decade, the Auditor of State anticipates reviewing documentation maintained by entities
conducting telephone town hall conference call during the course of the next regular audit to
confirm compliance with the Attorney General’s Opinion and this Bulletin.
If you have any questions regarding this Bulletin please contact the AOS Center for Audit Excellence
at (800)-282-0370.

Dave Yost
Auditor of State
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