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General Authority to Borrow

A. Constitutional and Statutory Authority.

B. Home Rule.

C. What is indebtedness? — Obligation to pay beyond the current fiscal year.

D. Functions of Bond Counsel — Historical Perspective.

Types of Securities

A. Chapter 133 : The Uniform Public Securities Law — General Obligation Bonds.

B. Lease/Appropriation Financings.
C. Tax Anticipation Securities.
D. Revenue Securities.

E. Other Types of Securities.

Chapter 133 : The Uniform Public Securities Law

A Generally governs the issuance of securities by municipalities.

B. Current Expense Borrowings.
1. Generally.
a. First Method. Securities issued in anticipation of the collection of

current property tax collections. Amount of borrowing may not
exceed one-half (%2) of the amount that the budget commission
estimates the municipality will receive from property taxes in that
fiscal year and prior to the last day of the sixth month following
the month in which the securities are to be issued, other than taxes
to be received for the payment of debt charges, and less all
advances.

Second Method. Securities issued in anticipation of the collection
of current property tax collections. Amount of borrowing may not
exceed one-half (¥2) of the amount that the budget commission

This outline is not intended to serve as legal advice related to individual situations. Counsel should be consulted for

advice.



estimates the municipality will receive from all property taxes that
are to be distributed to the municipality from all settlements of
taxes that are to be made in the remainder of that fiscal year, other
than taxes to be received for the payment of debt charges, and less
all advances.

C. Securities issued in anticipation of the collection of certain other
current revenues, including local government fund monies, state or
federal grants, or other state or federal monies. Amount of
borrowing may not exceed one-half (¥2) of the amount estimated
by the fiscal officer to be received by the municipality from such
sources during the remainder of such fiscal year, less all advances
and prior collections.

Proceeds of the securities may only be used for the purposes for which the
amounts anticipated were levied, collected, distributed and appropriated,
and for financing costs.

Securities may not be issued prior to January 1 of the year in which the
revenues are anticipated nor mature later than the earlier of December 31
of that year (except for securities sold under the First Method described
above which may not mature later than the last day of the sixth month
following the month in which the securities are issued).

Federal tax law imposes restrictions on the amount which may be
borrowed on a tax-exempt basis.

C. Permanent Improvements Borrowing.

1.

Securities may be sold for the purpose of paying all or any portion of the
costs of any permanent improvement which the municipality is authorized,
alone or in cooperation with others, to acquire, improve or construct.

A permanent improvement is any property, asset, or improvement certified
by the fiscal officer as having an estimated life or period of usefulness of
five years or more.

Generally, securities issued under Chapter 133 are general obligation
issuance because the full faith and credit and the general property taxing
power of the municipality is pledged.

Procedures for Issuing Securities for Permanent Improvements.

a. Fiscal officer’s certification.

-2-



D.

e.

f.

I. Estimated Life of Improvement.
ii. Maximum Maturity of Securities.
Resolution authorizing securities.

I. One Purpose Rule.

ii. Amount of securities which may be issued and debt
limitations.

iii. Covenant to levy property tax.
iv. Other sources of payment:
A. Income Tax Receipts.
B. Utility Funds.
C. Special Assessments.
D. TIF / Other.
Award of securities.
Filing with County Auditor.
Transcript of proceedings and related closing certificates.

Filing with Internal Revenue Service.

Voted Securities Procedures.

1.

Resolution of Necessity.

a.

b.

Declare necessity and purpose of bond issue.
State date of election.

State amount, approximate date, estimated rate of interest, and
maximum number years over which principal may be paid.

Declare necessity for levying a tax outside the tax limitation to pay
debt charges on the bonds and any anticipatory securities.
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2. Certificate of County Auditor.
3. Ordinance Determining to Proceed.
4, Filing with Board of Elections.
a. Not Later than 75™ day before day of election.

b. Certified copies of Resolution of Necessity and Ordinance
Determining to Proceed.

C. Amount of estimated average annual property tax levy.
5. Election.
a. Notice of election.
b. Preparation of ballot.
C. Certification of election results.
6. Sale of Securities.
a. Follow general procedures for issuance of Chapter 133 Securities.
b. Initial issuance must be before sixth January following election.

E. Debt Limitations
1. Direct Debt Limitations — based on assessed valuation.

a. “Net indebtedness”.

b. 5% - Unvoted.

C. 10% - Voted and Unvoted.

d. Exemptions
I. “Self-supporting”.
ii. Utility Revenue and Other non-general obligation debt.

2. Constitutional Ten Mill Limitation.
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a. Certain sections of the Ohio Constitution have been construed,
when read together, as a constitutional debt limitation applicable to
all subdivisions, including municipalities.

b. The limitation generally provides that the aggregate amount of
taxes that may be levied on any taxable property in any subdivision
or other taxing unit shall not in any one year exceed ten mills on
each dollar of tax valuation of such subdivision or other taxing
unit, except for taxes specifically authorized to be levied in excess
thereof.

IV. Lease/Appropriation Financings
A. What is a Lease/Appropriation Financing?

A Lease/Appropriation Financing, properly structured, is a tool which may be
used by a municipality to pay for and acquire capital improvements over time, at
tax-exempt interest rates, without being subject to statutory and constitutional
debt restrictions.

B. Practical Considerations.
1. Is the municipality approaching one of its debt limits?
2. Does specific statutory authority exist to lease the asset?
3. What is the revenue source to make the lease payments?
4. How quickly must the financing be completed? Often a

lease/appropriation financing may be completed on a shorter timetable
than a traditional note/bond financing.

5. What is the effective interest rate? Often, the effective interest rate on a
lease/appropriation financing will be higher than a traditional note/bond
financing.

C. Assembling the pieces of a lease/appropriation financing.

1. What is the basic structure of the lease?

a. Is the lease properly structured?

I. Do you have a True Lease or a Financing Lease?



2.

Why does it matter?

Signs of a True Lease.

Payment during lease period equals value of use or
possession during that period — no build-up of equity in the
leased asset.

No option to purchase or purchase price at conclusion of
lease term is based on fair market value.

No tax-exempt interest component.

Signs of a Financing Lease.

Payment during lease period does not necessarily equal
value of use or possession during that period — equity is
built-up in the leased asset.

At the end of the lease term - title automatically transfers to
lessee or lessee may purchase for nominal value.

A portion of each lease payment is treated as a payment of
tax-exempt interest.

Why does it matter?

A true lease is not debt.

A financing lease may be debt if it is not structured
properly.

If the lease is a financing lease and it has not been
structured properly, it will be treated as debt and, at best,
subject to the Revised Code debt provisions and limitations
and, at worst, subject to challenge as invalid.

Other Important terms of the lease agreement.

a.

b.

Annually renewable term.

Lease payments subject to annual appropriation.

No “non substitution” clause.
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No acceleration of Lease Payments.

No obligation to use monies in excess of insurance proceeds to
replace asset.

State law authorization.

C.

Terms of the Lease (e.g. principal amount, lease term, interest rate)
must be approved by the legislative body — be aware of anxious
purchasing departments.

Lease must be for a permanent improvement (also a Federal tax
law consideration).

Does statutory authority exist to lease the type of asset in question?

Federal tax law considerations.

e.

Federal tax law restricts lease financing to permanent
improvements.

Lease term generally limited to useful life of the leased asset.

The municipality is required to make tax covenants similar to those
required in a traditional debt financing.

Must identify principal and interest components.

Must provide for fixed purchase price at end of lease term.

Federal securities law considerations.

Original issuance and continuing disclosure rules do not usually
apply to a lease financing entered into with provider of leased
asset.

SEC Rule 15c2-12 may apply if the lease financing is
fractionalized (Certificates of Participation) and sold in the
marketplace.

Other considerations.

Be aware of “standard packages” from vendors — may need to be
conformed to Ohio law.
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b. Many vendors will require legal opinions at the conclusion of a
lease financing.

C. A legal opinion will be required in COPs financing.

d. Be wary of penalties associated with the return of assets at
conclusion of lease term.

V.  Tax Anticipation Securities

A.

The Ohio Revised Code authorizes a municipality to issue notes in anticipation of
the collection of special tax levies.

Tax Levies included:

1.

2.

9.

10.

Current expenses.
Public libraries.

Construction or acquisition of any specific improvement or class of
improvements that the municipality may include in a single bond issue.

General construction, reconstruction, resurfacing and repair of streets,
roads and bridges.

Recreational purposes.

Fire-fighting purposes.

Police protection purposes.

Maintaining and operating cemeteries.

Providing ambulance or emergency medical service.

Providing for the collection and disposal of garbage or refuse.

The notes may only be issued after voter approval of the special tax levy.

Limitations on the amount and timing of the note issue:

1.

In the case of a continuing tax levy that is not levied for the purpose of
current expenses, notes may be issued at any time after approval of the tax
levy in an amount not more than fifty percent of the total estimated
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VI.

proceeds of the tax levy for the succeeding ten years, less the amount, if
any, of any proceeds of the tax levy previously anticipated by the issuance
of anticipation notes.

In the case of a tax levy for a fixed period that is not for the purpose of
current expenses, notes may be issued at any time after approval of the tax
levy in an amount not more than fifty percent of the total estimated
proceeds of the tax levy throughout the remaining life of the tax levy, less
the amount, if any, of any proceeds of the tax levy previously anticipated
by the issuance of anticipation notes.

In the case of a tax levy for current expenses, the notes may be issued after
approval of the tax levy and prior to the time when the first tax collection
from the tax levy can be made.

These notes are special obligations of the municipality, payable only from the
proceeds of the tax levy anticipated. They are not general obligations of the
municipality and the full faith and credit and the general property taxing power
are not pledged for their payment.

Procedures and Other Considerations.

1.

3.

4.

Maximum Maturity of Notes.

a. Term of the tax levy.

b. Ten years.

Note resolution.

Structuring of principal payments.

Other closing certificates.

Revenue Financings.

A.

What is a Revenue Financing?

A Revenue Financing is a type of financing where the revenues generated by a
bond financed facility are pledged to the payment of the bonds issued to finance
the facility, and, if properly structured, is not subject to statutory and
constitutional debt restrictions.

Practical Considerations.



1. Is the revenue source linked to the bond financed facility?
2. Has a rate study been prepared to show sufficient debt service coverage?
3. Interest costs on revenue debt are typically higher — should this be done as
a general obligation?
C. Assembling the pieces of a revenue financing.
1. Trust Indenture.
a. Trustee involved for oversight and bondholder protection.
b. Rate Covenant.
C. Bond Reserve Fund.
d. Maintenance of Insurance.
e. Limitations on additional bonds.
f. Financial Ratios.
g. Other terms — defaults and remedies.
2. Rate study.
a. Typically prepared by independent party (e.g. engineer or
consultant).
b. Required to show “coverage” for debt issued.
3. State law authorization.
a. Terms of the borrowing must be approved by the legislative body.
b. Does constitutional or statutory authority exist to issue revenue
debt for the asset in question?
4. Federal tax and securities law considerations.

a. Same Federal tax law rules apply to revenue financings as apply to
general obligation financings.
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b. Management contract rules may come into play if the revenue
bond financed facility will be managed by a non-governmental
entity.

C. Same Federal securities law rules apply to revenue financings as
apply to general obligation financings.

VII. Special Obligation Financings.

A

What is a Special Obligation Financing?

A Special Obligation Financing refers to a type of financing where the normal
source of repayment (real property taxes or revenues from the facility) is not
pledged and instead, a unique payment source is pledged.

Examples a Special Obligation Financings?

1. Non-Tax Revenue Financing — Economic Development.
2. Income tax secured financings.
3. New community authority financings.

Assembling the Pieces.

1. State law authorization.
2. Federal tax law considerations.
3. Federal securities law considerations.

VIII. Other Issues.

A.

B.

Securities Laws.

1. Offering Documents.
2. Anti-fraud rules.
Federal Tax Laws.

1. Governmental Purpose.

2. Private Business Use.
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3.

4.

Arbitrage and Rebate.

Information filing.
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